
Application to register land known as Scrapsgate Open Space and 
Playing Field at Minster-on-Sea as a new Village Green 

 
 
A report by the Head of Regulatory Services to Kent County Council’s  Regulation 
Committee Member Panel on Tuesday 11th September 2012. 
 
Recommendation: I recommend that the County Council informs the applicant 
that the application to register the land known as Scrapsgate Open Space and 
Playing Field at Minster-on-sea as a new Village Green has been accepted, and 
that the land subject to the application be formally registered as a Village 
Green. 
 
 
Local Members:  Mr. A. Crowther     Unrestricted item 
 
Introduction 
 
1. The County Council has received an application to register land known as 

Scrapsgate Open Space and Playing Field at Minster-on-Sea on the Isle of 
Sheppey as a new Village Green from the Minster-on-Sea Parish Council (“the 
applicant”). The application, made on 8th November 2010, was allocated the 
application number VGA632. A plan of the site is shown at Appendix A to this 
report and a copy of the application form is attached at Appendix B. 

 
Procedure 
 
2. The application has been made under section 15 of the Commons Act 2006 and 

the Commons Registration (England) Regulations 2008. 
 
3. Section 15 of the Commons Act 2006 enables any person to apply to a Commons 

Registration Authority to register land as a Village Green where it can be shown 
that: 

‘a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in lawful 
sports and pastimes on the land for a period of at least 20 years; 

  
4. In addition to the above, the application must meet one of the following tests: 

• Use of the land has continued ‘as of right’ until at least the date of 
application (section 15(2) of the Act); or 
• Use of the land ‘as of right’ ended no more than two years prior to the 
date of application, e.g. by way of the erection of fencing or a notice (section 
15(3) of the Act); or 
• Use of the land ‘as of right’ ended before 6th April 2007 and the 
application has been made within five years of the date the use ‘as of right’ 
ended (section 15(4) of the Act). 
 

As a standard procedure set out in the Regulations, the applicant must notify the 
landowner of the application and the County Council must notify every local 
authority. The County Council must also publicise the application in a newspaper 
circulating in the local area and place a copy of the notice on the County Council’s 

  
 



website. The publicity must state a period of at least six weeks during which 
objections and representations can be made. 
 

The application site 
 
5. The area of land subject to this application (“the application site”) consists of an 

area of land of approximately 0.4 hectares (1.2 acres) in size which is situated to 
the west of Scrapsgate Road and occupies an area between the sewage pumping 
station, the Minster Marshes and Ripney Hill Farm in the parish of Minster-on-
Sea. The application site is shown in more detail on the plan at Appendix A. 

 
6. Part of the application site is known as ‘Scrapsgate Road Playing Field’ and is 

accessed via a gap from Scrapsgate Road in the south-eastern part of the 
application site, and the remainder of the application site is known as ‘Scrapsgate 
Field’ and accessed via a small car park situated off Scrapsgate Road adjacent to 
the sewage pumping station. 

 
The case 
 
7. The application has been made on the grounds that the application site has 

become a Town or Village Green by virtue of the actual use of the land by the 
local inhabitants for a range of recreational activities ‘as of right’ for more than 20 
years.  

 
8. In support of the application, 86 standard-form witness statements from local 

residents were provided, all attesting to use of the application site for lawful sports 
and pastimes ‘as of right’ for a period of over twenty years. A summary of the 
evidence in support of the application is attached at Appendix C. Also included in 
the application were several photographs showing use of the application site in 
1974 and a newspaper article dated 28th June 1974 reporting an annual 
gymkhana that took place on the application site. 

 
Consultations 
 
9. Consultations have been carried out as required. No responses have been 

received. 
 
Landowner 
 
10. The application site (with the exception of a small tract of land to the north of the 

sewage pumping station) is owned by Swale Borough Council (“the Borough 
Council”) and is registered with the Land Registry under title numbers K247077 
and K921207. The small tract of land referred to above has no registered 
landowner. 

 
11. The Borough Council has been contacted and has no objection to the application. 

The Borough Council confirmed that the land was registered to it on 12th January 
1967 and drew attention to a reference to the Physical Training and Recreation 
Act 1937 contained in the Land Registry title which suggests that the land may be 
held for recreational purposes. However, the Borough Council has not been able 
to provide a copy of the original conveyance, nor has it been able to provide any 

  
 



 
Legal tests 
 
12. In dealing with an application to register a new Town or Village Green the County 

Council must consider the following criteria: 
(a) Whether use of the land has been 'as of right'? 
(b) Whether use of the land has been for the purposes of lawful sports and 

pastimes? 
(c) Whether use has been by a significant number of inhabitants of a particular 

locality, or a neighbourhood within a locality? 
(d) Whether use of the land ‘as of right’ by the inhabitants has continued up  

until the date of application or meets one of the criteria set out in  
sections 15(3) or (4)? 

(e) Whether use has taken place over period of twenty years or more? 
 

I shall now take each of these points and elaborate on them individually: 
 
(a) Whether use of the land has been 'as of right'? 
 
13. The definition of the phrase ‘as of right’ has been considered by the House of 

Lords. Following the judgement in the Sunningwell1 case, it is considered that if a 
person uses the land for a required period of time without force, secrecy or 
permission (“nec vi, nec clam, nec precario”), and the landowner does not stop 
him or advertise the fact that he has no right to be there, then rights are acquired. 

 
14. In this case, there is nothing within the user evidence to suggest that use of the 

application site has been in exercise of any force or has taken place subversively. 
The notion that users have had free and unrestricted access to the application 
site is supported by the ease with which it is possible to access the application 
site and the lack of any evidence on the ground of fencing or gates to restrict or 
impede pedestrian access. 

 
15. There are several notices on the application site, but none of these appear to 

seek to prohibit general recreation on the land. There are some notices erected 
by the Environment Agency in relation to the drainage ditch on the western edge 
of the site warning of a sudden drop, flash flooding and uneven ground. There is a 
notice at the entrance to the Scrapsgate Field warning pedestrians that the land is 
a horse riding area and warning riders of ground conditions. Finally, there is also 
a notice at the entrance to Scrapsgate Road Playing Field which does prohibit 
golf and camping but which does not seek to restrict any other form of access. As 
such, none of the notices would have had the effect of suggesting to a reasonable 
user that s/he their use was under protest by the landowner. 

 
16. Nor is there any suggestion within the user evidence that use has taken place by 

virtue of any express permission from the landowner. The reference to the 
Physical Training and Recreation Act 1937 (“the 1937 Act”) in the Land Registry 
title documentation implies that the land may be held for recreational purposes 
and therefore that use may have taken place by virtue of an existing right. 

                                                 
1 R v. Oxfordshire County Council and another, Sunningwell Parish Council [1999] 3 All ER 385 

  
 



However, the Borough Council has not been able to provide any documentation 
to support this proposition and, in the absence of any such evidence, it is not 
possible to conclude definitively that the land is held under the 1937 Act. 

 
17. Therefore, in the absence of any evidence to the contrary, use of the application 

site would appear to have taken place ‘as of right’. 
 
(b) Whether use of the land has been for the purposes of lawful sports and 
pastimes? 
 
18. Lawful sports and pastimes can be commonplace activities including dog walking, 

children playing, picnicking and kite-flying. It is not necessary to demonstrate that  
both sporting activities and pastimes have taken place since the phrase ‘lawful 
sports and pastimes’ has been interpreted by the Courts as being a single 
composite group rather than two separate classes of activities2. 

 
19. Legal principle does not require that rights of this nature be limited to certain 

ancient pastimes (such as maypole dancing) or for organised sports or communal 
activities to have taken place. The Courts have held that ‘dog walking and playing 
with children [are], in modern life, the kind of informal recreation which may be the 
main function of a village green’3. 

 
20. In this case, the user evidence statements refer to the use of the land for ‘lawful 

sports and pastimes’ as a generic category and do not make reference to specific 
categories. However, some users have added their own comments and suggest 
that the land has been used for activities including walking, playing with children 
and horse riding. A selection of these comments is included at Appendix C. 

 
21. Therefore, it can be concluded that the application site has been used for the 

purposes of lawful sports and pastimes. 
 
 (c) Whether use has been by a significant number of inhabitants of a particular 
locality, or a neighbourhood within a locality? 
 
22. The definition of locality for the purposes of a Town or Village Green application 

has been the subject of much debate in the Courts. In the Cheltenham Builders4 
case, it was considered that ‘…at the very least, Parliament required the users of 
the land to be the inhabitants of somewhere that could sensibly be described as a 
locality… there has to be, in my judgement, a sufficiently cohesive entity which is 
capable of definition’. The judge later went on to suggest that this might mean that 
locality should normally constitute ‘some legally recognised administrative division 
of the county’. 

 
23. The word “significant” in this context does not mean considerable or substantial: 

‘a neighbourhood may have a very limited population and a significant number of 
the inhabitants of such a neighbourhood might not be so great as to properly be 
described as a considerable or a substantial number… what matters is that the 
number of people using the land in question has to be sufficient to indicate that 

                                                 
2 R v. Oxfordshire County Council and another, Sunningwell Parish Council [1999] 3 All ER 385 
3 R v Suffolk County Council, ex parte Steed [1995] 70 P&CR 487 at 508 and approved by Lord 
Hoffman in R v. Oxfordshire County Council, ex parte Sunningwell Parish Council [1999] 3 All ER 385 
4 R (Cheltenham Builders Ltd.) v South Gloucestershire District Council [2004] 1 EGLR 85 at 90 

  
 



the land is in general use by the community for informal recreation rather than 
occasional use by individuals as trespassers’5. Thus, what constitutes a 
‘significant number’ will depend upon the local environment and will vary in each 
case depending upon the location of the application site. 

 
The ‘locality’ 

 
24. On the application form, the applicant has provided a description of the location of 

the land rather than specifying a legally recognised administrative unit as per the 
legal requirements. The fact that the applicant has not specified a qualifying 
locality is not, of itself, fatal to the application provided that the County Council is 
satisfied that there exists a qualifying locality prior to the registration of the land as 
a Town or Village Green. 

 
25. In this case, the application site falls within the administrative parish of Minster-

on-Sea which is a legally recognised unit and thus would constitute a qualifying 
locality for the purposes of section 15 of the Commons Act 2006. 

 
‘significant number’ 

 
26. Having established the relevant locality, it is also necessary to consider whether 

use of the application site has taken place by a significant number of the residents 
of the locality. In this case, the application is supported by evidence 
questionnaires from 86 local residents living throughout the parish of Minster-on-
Sea (as shown on the plan at Appendix D).  

 
27. As such, it can be concluded that use has taken place by the community as a 

whole (rather than individuals as trespassers) and this test is therefore met. 
 
(d) Whether use of the land by the inhabitants is continuing up until the date of 
application or meets one of the criteria set out in sections 15(3) or (4)? 
 
28. The Commons Act 2006 requires use of the land to have taken place ‘as of right’ 

up until the date of application or, if such use has ceased prior to the making of 
the application, to fulfil one of the alternative criterion set out in sections 15(3) and 
15(4) of the 2006 Act (as set out at paragraph 4 above). 

 
29. In this case, there is no evidence of any challenge to recreational use of the 

application site and such use has continued up to (and indeed beyond) the date 
of the application in November 2010. 

 
(e) Whether use has taken place over a period of twenty years or more? 
 
30. In order to qualify for registration, it must be shown that the land in question has 

been used for a full period of twenty years. In this case, use of the application site 
‘as of right’ is continuing and, as such, the relevant twenty-year period (“the 
material period”) is calculated retrospectively from the date of the application, i.e. 
1990 to 2010. 

 

                                                 
5 R (Alfred McAlpine Homes Ltd.) v Staffordshire County Council [2002] EWHC 76 at paragraph 71 

  
 



  
 

31. The standard format of the user evidence questionnaires makes it difficult to 
establish precise periods of use for each individual witness. However, the wording 
of the statements suggests that all of the users have used the land for a period of 
at least 20 years and, taking into account the Borough Council’s confirmation that 
it acquired the land in 1967 and the newspaper article reporting the gymkhana 
that took place on the land in 1974, it would appear that the application site has 
been available for recreational use well beyond the requisite twenty year period. 

 
Conclusion 
 
32. Although this application is unopposed, it is still necessary for the County Council 

to consider the application on its merits and to be satisfied that all of the requisite 
legal tests have been met. Indeed, DEFRA’s guidance states that ‘an application 
should be granted only if it is made in accordance with the criteria in the 
legislation, and the absence of opposition to its being granted must not be taken 
as suggestive that those criteria are met and need not be considered’6. 

 
33. In this case, the evidence demonstrates (for the reasons set out above) that the 

application site has been used by local residents without challenge for 
recreational purposes for a period in excess of 20 years. There is no evidence to 
suggest that such use has not been ‘as of right’ or that it has been challenged in 
any way. It can therefore be concluded that the legal tests concerning the 
registration of the land as a Village Green have been met. 

 
Recommendation 
 
34. I recommend that the County Council informs the applicant that the application to 

register the land known as Scrapsgate Open Space and Playing Field at Minster-
on-sea as a new Village Green has been accepted, and that the land subject to 
the application be formally registered as a Village Green. 

 
Accountable Officer:  
Mr. Mike Overbeke – Tel: 01622 221513 or Email: mike.overbeke@kent.gov.uk 
Case Officer: 
Miss. Melanie McNeir – Tel: 01622 221511 or Email: melanie.mcneir@kent.gov.uk 
 
The main file is available for viewing on request at the Countryside Access Service, 
Invicta House, County Hall, Maidstone. Please contact the case officer for further 
details. 
 
Background documents 
 
APPENDIX A – Plan showing application site 
APPENDIX B – Copy of application form 
APPENDIX C – Table summarising user evidence 
APPENDIX D – Plan showing locality 
 

                                                 
6 See section 7.17 of DEFRA’s ‘Guidance to commons registration authorities and PINS for the 
pioneer implementation’ (Version 1.43, September 2011) 
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Scrapsgate Road, Minster-on-Sea

APPENDIX A:
Plan showing the application site

This map is based upon Ordnance Survey material with the permission of Ordnance Survey on behalf 
of the Controller of Her Majesty's Stationery Office (c) Crown Copyright
Unauthorised Reproduction infringes Crown Copyright and may lead to prosecution or civil proceedings. Licence number 100019238 [2011]

















 
APPENDIX C: 
Summary of user evidence 

 
 
 
The user evidence submitted in support of this application consists of identical ‘standard 
form’ statements which have been individually signed by local residents. 
 
The statements all read: “As a resident of Minster on Sea, I have indulged as right in 
lawful sports and pastimes on the land known as ‘Scrapsgate Open Space and Playing 
Field’ in Minster-on-Sea, Sheerness, Kent for a period of more than twenty years and I 
continue to do so at the current time. I have done this without permission, without force 
or seeing notices to stop me and without being secretive about this”. 
 
In addition, a number of people added their own comments in a space at the bottom of 
the form setting out their own observations and evidence of use in greater detail. A 
sample of these comments is reproduced below. 
 
Mrs. L. Barton – “I have used Scrapsgate Open Space and Playing field all my life… 
[my children] played and rode ponies plus walked our dogs. Now their children are using 
this lovely open space…” 
 
Mrs. S. Christie – “I have used this field for many years and would find it a great shame 
to see it used for anything other than recreational activities” 
 
Mrs. S. Crane – “it is also a good place to walk the dog” 
 
Mrs. M. Oates – “I use this area for dog walking and horse riding” 
 
Mrs. R. Grownsell – “This is one of the local places we use, my son has taken many 
nature photographs there” 
 
Mrs. J. Harland – “I often go for a walk along there” 
 
Mr. P. Houghton – “I have used this area for at least 40 years” 
 
Mrs. J. Ingleton – “This has always been a place for football and sports” 
 
Mr. M. Ingleton – “As a local resident I have ridden across and around this field for the 
last 60 years… I also take my dogs there on a regular basis and enjoy the wildlife” 
 
Mrs. A. Lawrence – “I have been using the area stated for the past 30 years for dog 
walking and horse riding… I use this area on a regular basis” 
 
Mrs. B. Robinson – “This is a lovely play field. Even if lots of boys are playing football 
there is still plenty of space to do other things. Young children love walking round the 
field, to see all the horses ad sometimes the ducks and the rabbits. It is also used to 
walk dogs.” 
 
Mrs. S. Strong – “Over 20 years ago, until 2004, my son and I rode our horses in this 
field (one of the few off road sites available for horse riding in this area). My children 
and now grandchildren played football and other games here, as well as fishing for 
tadpoles and newts in the ditches. I continue to use it regularly for walking my dog.” 
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APPENDIX D: 
Plan showing locality
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